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The Honorable Charles E. Grassley
United States Senate
Washington, DC 20510

Dear Senator Grassley:

Thank you for your letters on October 7, 2011 and October 17, 2011 regarding the National
Practitioner Data Bank’s (NPDB’s) Public Use File (PUF). The PUF is a clearinghouse of
de-identified information about health care practitioners that allows researchers, patient safety
experts, policy analysts, and journalists to improve the delivery of health care and patient safety.

On September 1, the Health Resources and Services Administration (HRSA) temporarily
removed the PUF from its website after learning that a reporter was able to use the data to
identify an individual practitioner. HRSA is now seeking a solution to make as much
information available to the public as soon as possible. In doing so, we are seeking to balance
the need to protect confidentiality under the NPDB statute with our strong commitment to
facilitate research that can advance health care safety and quality.

Although the PUF is temporarily down, the NPDB is still active and can be queried by
authorized users. In addition, researchers and journalists can still submit requests to HRSA to
obtain non-identifiable data. HRSA has already responded to several such requests.
Answers to the specific questions in your letters and responsive documents are enclosed.
Sincerely,
Mary K. Wakefield, Ph.D., R.N.
Administrator

Enclosures



HRSA Responses to
National Practitioner Data Bank (NPDB) Questions from Senator Grassley

Responses to Questions in Senator Grassley’s October 7 Letter:

1. How do you reconcile the claim in the letter to Mr. Bavley that “information reported to the
NPDB is confidential and is not to be disclosed or redisclosed outside of HHS except in
furtherance of professional review activities” with the fact that the statute clearly
contemplates that the data will be public in a de-identified form?

On August 26, 2011, Health Resources and Services Administration (HRSA) sent a letter to
M. Bavley describing the confidentiality regulations governing the NPDB. As explained in
that letter, HRSA sent this information because it had been informed that Mr. Bavley was
planning to publish an article “which potentially involves the republication of information
obtained from the National Practitioner Data Bank.”

The initial information HRSA received did not indicate Mr. Bavley had used the Public Use
File (PUF). Instead, HRSA’s understanding at the time was that Mr. Bavley had information
from the NPDB showing that a specific physician was denied clinical privileges from a
health care organization and the number of associated Medical Malpractice Payment Reports.
Accordingly, HRSA sent Mr. Bavley a standard letter that HRSA sends to any entity if there
is reason to believe they are about to make public information from the NPDB that is, by law,
to remain confidential. HRSA sent similar letters to all hospitals and health plans that had
queried on the physician since 2003.

HRSA'’s letters related to use of confidential data from NPDB itself—not from the Public
Use File. Mr. Bavley subsequently informed HRSA that he had not used the NPDB, but had
instead conducted research using data from the PUF.

2. Please provide all records relating to communications between HRSA officials and Dr.
Tenny (or his representatives) who is copied on the letter to Mpr. Bavley.

Please see the attached documents.

3. Please provide all records related to alleged breaches of confidentially of the NPDB within
the last 2 years. '

Please see the attached documents.

4. Who at HRSA made the decision to remove public access to the PUF?
The decision to temporarily remove access to the PUF was made by HRSA leadership, in
consultation with the Department of Health and Human Services’ (HHS) Office of General

Counsel.

5. What steps is HRSA taking to further de-identify information within the PUF?
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HRSA is working with experts in HHS and across the government on a solution that balances
the need to protect confidentiality under the Data Bank statute with our strong commitment
to facilitate important research that can advance health care safety and quality in this country.

6. How will you ensure that the further de-identified information is in keeping with both the
letter of the law and congressional intent to keep the data public?

As noted above, HRSA is working towards a solution that meets its responsibilities regarding
confidentiality under the Data Bank statute while reflecting its commitment to facilitating
important research. On October 13, 2011, in keeping with its commitment to facilitate
research, HRSA held a dialogue with researchers and other users to gain their insights on the
PUF and to discuss what information and format is most useful to them in their work.

7. What is your timeline for getting the database up and running again?

Although the PUF is temporarily down, the NPDB is still active and can be queried by
authorized users including hospitals, health plans, and others. In addition, researchers and
journalists can still submit requests to HRSA to obtain non-identifiable data. HRSA has
already responded to several such requests.

Our goal is to make as much information available as soon as we can, but we do not have a
specific timeline at this point. HRSA is working with data experts in HHS on a solution to
best provide research data and minimize the risk of disclosure of confidential information in
accordance with the applicable statutes and regulations.

Responses to Questions in Senator Grassley’s October 17 Letter:

1. Copies of any letters or other communications that your office has had with Kansas area
hospitals with respect to Dr. Robert Tenny.

As noted above, HRSA sent standard letters to the 28 hospitals and health plans that queried
on the physician described above since 2005. These letters were identical. An example is
attached.

2." Copies of any letter or other communications that your office has had with any outside
facility, entity, report or news outlet regarding possible republication of information from the

NPDB.

Please see the attached documents.
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Robert T. Tenny, M.D.

Neurological Surgery

10550 Quivira — Suite 230
Ovetland Park, Kansas 66215
PHONE (913) 831-0000

FAX (913) 831-9988

September 15, 2011

Cynthia Grubbs, R.N., J.D.

Director

Division of Practitioner Data Bank
Department of Health & Human Services
Mail Stop 8-103

Rockville, MD 20857

Dear Ms Grubbs,

In the bottom right-hand corner of the Shawnee Mission Medical Center advertisement
that appeared in the Kansas City Star on 9/11/11 and forwarded to you on that day, there
are three logo, Shawnee Mission Medical Center, The Kansas City Star and KMBZ (local

radio/television station).

Wednesday, 9/14/11, for 6-7:30 PM, on a call-in talk show on KMBZ, the host, Darla
Jay, main topic was the recent closure of the public portion of the National Practitioner
Data Bank on September 1, 2011 and she “blamed” it on Dr. Tenny for reporting a
Kansas City Star reporter, Alan Bavley. She, subsequently, began a negative portrayal of
Dr. Tenny, while encouraging caller participation.

One could speculate that this is a coordinated attack.

I received, but did not return, a phone call from Kevin O’Reilly, a Chicago based reporter
for the American Medical News, 312-64-4489.

I do not intend to be a gadfly in your investigation, but rather, I want you io have the
“local” information that might not be available to you for your project.

‘Sincerely,
W (‘% N MQ

Robert T. Tenny, M.D.
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Robert T. Tenny, M.D.

Neurological Surgery

10550 Quivira — Suite 230
Overland Park, Kansas 66215
PHONE (913) 831-0000

FAX (913) 831-9988

September 20, 2011

Cynthia Grubbs, R.N., J.D.

Director :

Division of Practitioner Data B
Department of Health & Human Services
Mail Stop 8-103

Rockville, MD 20857

Dear Ms Grubbs,

Enclosed is a copy of an additional Editorial that appeared in the Sunday, September 19,
2011 edition of the Kansas City Star.

Sincerely,
Roted ¥ Ty, 0

Robert T. Tenny, M.D.
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Robert T. Tenny, M.D.

Neurological Surgery

10550 Quivira — Suite 230
Overland Park, Kansas 66215
PHONE (913) 831-0000

FAX (913) 831-9988

September 22, 2011

Cynthia Grubbs, R.N., J.D.

Director

Division of Practitioner Data Bank
Department of Health & Human Services
Mail Stop 8-103

Rockville, MD 20857

Dear Ms. Grubbs, -

Enclosed is a copy of another article that was published in the Kansas City Star on
Thursday, September 22, 2011. Stay strong and keep up the good work!

Sincerely,

Y2sAat T,

Robert T. Tenny, M.D.



Reopen National Practitioner Data Bank files, groups urge Con... Pagel of 3

o | | 400

Intermittent clouds

LIFESTYLE T ENTERTAINMENT I OPINION JIL

HOME l NEWS I SPORTS l BUSINESS STAR SITES | OBITS | 3 ﬁ
alert.

ABOUT US l JOBS I CARS | HOMES J RENTALS I CLASSIFIEDS I LOCAL SHOPPING FLACE AN AD

iFITSET W0
T8 HOT W27

-Posled on Thu, Sep. 22, 2011 06:17 AM

Share ify Emall &7 Print &

Read more Nation - Wire

Reopen National Practitioner Data Bank files, groups
urge Congress

ALAN BAVLEY
The Kansas City Star

Related
In a letter to key members of Congress and
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In their letter, released Wednesday, the journalism groups called the public use files “a
vital government resource used by reporters and others to expose flawed oversight of
doctors around the country.”

“Without stories written by our members, it’s fair to say that some unsafe doctors
would continue to be practicing with clean licenses and patient protection legislation in
several states likely would not have been enacted,” the letter said.

The National Practitioner Data Bank is an HHS agency that compiles information
about malpractice payouts, hospital discipline and regulatory sanctions against
doctors and other health professionals. State medical boards, hospitals and insurance
plans use this information when assessing applications for licenses or staff privileges.

Only the data bank's public use file, which removes names and other identifying
information, is available to journalists and other members of the public.

The Star used the public use file to investigate how the Kansas and Missouri medical
boards discipline doctors with extensive histories of malpractice payouts.
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Ina siory published Sept. 4, The Star reported finding 21 doctors in the two states
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Execuluve Secretary
The Star story also detailed the history of one of the 21 doctors, neurosurgeon Robert Leavenwosth County. Kansas

Tenny. The newspaper was able to identify Tenny in the data bank by comparing the Computer Technician
information to court records. Leavemyarih Gounty, Kanses

Customer Servlce Represenlahves
After being contacted by The Star for comment about lawsuits and information in the Budget Renl-A-Car

data bank, Tenny's attorney complained to the data bank. Housekeeper
’ 'ntenance Tech

The data bank then sent a letter to The Star notifying it of civil fines that can be "DRIVERS
imposed for improper use of its confidential information. Kelly Sorvices for FeuEx Ground
: . . . . View More
The Star, which had used only the data bank’s public use file, did not remove from its

story the material about Tenny that it discovered there. CTHEMOST

. Read |Commented _
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Robert T. Tenny, M.D.
10550 Quivira - Suite 230
Overland Park, Kansas 66215

Dear Dr. Tenny:

This letter is in response to your six letters dated September 4, 5, 7, 11, 14 and 15, 2011, regarding
the publication by the Kansas City Star of an article concemning yourself. The public use file has
been removed from our website while we review the integrity and confidentiality of the data.

The public use file is intended for statistical research purposes only and data contained in these files
is de-identified. We contacted the hospitals and health centers (this include

S o have queried on you in the past 6 years to remind them of the confidentiality
requirements and the sanctions for violations of confidentiality. We instructed the hospitals to
examine their records and report back to us with any potential confidentiality breaches. We will act
swiftly to investigate any potential violations of confidentiality.

As for your complaints regarding the questionable medical record keeping and possible Medicare
fraud by Shawnee Mission Medical Center, this falls outside our authority to maintain the National

 Practitioner Data Bank. The U.S. Department of Health and Human Services, Office of the
Inspector General maintains a hotline, which offers a confidential means for reporting Medicare
fraud and abuse. The hotline can be contacted by the following means:

By Phone: 1-800-HHS-TIPS (1-800-447-8477)

By Fax: 1-800-223-2164
(no more than 10 pages)

By E-Mail: ‘HHSTips@oig.hhs.gov

By Mail: Office of the Inspector General
HHS TIPS Hotline
P.O. Box 23489
Washington, DC 20026



Thank you for sharing your concerns with us. We are working to ensure that the National
Practitioner Data Bank has policies and procedures in place to ensure the confidentiality and

integrity of the information we maintain.

Sincerely, |
(operben Gpactibo
Cynthia\Grubbs, RN, J.D.

Director J
Division of Practitioner Data Banks
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Mr. John A. Breviu

Leonard, Street and Deinard

150 South Fifth Street, Suite 2300
Minneapolis, MN 55402

Dear Mr. Breviu:

This letter is in response to your letter dated July 13, 2011, regarding an unauthorized query
submitted to the National Practitioner Data Bank (NPDB) on March 31, 2011 by SR
on your client,

Based on the information you p‘rovide'd, we sent a letter to the hospital Administrator and the
Physician Recruitment Coordinator of (o remind them of the NPDB confidentiality
requirements and the sanctions for violations of confidentiality. {lllilJ was notified that they
may only submit queries when screening applicants for a medical staff appointment or granting
affiliation, clinical privileges, or in support of professional review activity. We take these
matters very seriously and will follow up with{illilll} to ensure their future compliance.

Thank you for calling this matter to our attention.

Sincerely,

Cynthia Grubbs,
Director
Division of Practitioner Data Banks
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Dear YRR

This letter is in response to the communications you had with the National Practitioner Data
Bank (NPDB) Call Center staff on August 19, 2011, regarding the unauthorized query on @ik

SR submitted by , on March 31,
2011. Information reported to the NPDB is confidential and is not to be disclosed outside of the

" U.S. Department of Health and Human Services except in furtherance of professional review
activities. Individuals who violate the confidentiality provisions governing the NPDB could be

subject to a civil monetary penalty.

We understand from your conversation with the Call Center staff that you were concerned about
the employment status of il at a local hospital,

is an independent entity and not associated with (N REGG_<—_—.

remimetiantte. WM may only submit queries on practitioners with whom they are affiliated
- and\GNENR was not affiliated, nor was he seeking affiliation withdigiliJiff#at the time of the

query.

More specifically, the regulations governing the NPDB (45 CFR §60.13), stafe:

(a) Who may request information and what information may be available. Information in
the NPDB will be available, upon request, to the persons or entities, or their authorized
agents, as described below:

(1) Information reported under §§60.7, 60.8, and 60.11 is available to:

(i) A hospital that requests information concerning a physician, dentist or other health
care practitioner who is on its medical staff (courtesy or otherwise) or has clinical

privileges at the hospital;...

... (iv) A health care entity which has entered or may be entering into an employment or
affiliation relationship with a physician, dentist, or other health care practitioner, or to



which the physician, dentist, or other health care practitioner has applied for clinical
privileges or appointment to the medical staff;...

...vi) A health care entity with respect to professional review activity; and...

...(2) Information reported under §§60.9 and 60.10 is available to the agencies,
authorities, and officials listed below that request information on licensure disciplinary
actions and any other negative actions or findings concerning an individual health care
practitioner, physician, dentist, or entity. These agencies, authorities, and officials may
obtain data for the purposes of determining the fitness of individuals to provide health
care services, protecting the health and safety of individuals receiving health care through
programs administered by the requesting agency, and protecting the fiscal integrity of
these programs. ..

(vii) Hospitals and other health care entities (as defined in section 431 of the HCQIA),
with respect to physicians or other licensed health care practitioners who have entered (or
may be entering) into employment or affiliation relationships with, or have applied for
clinical privileges or appointments to the medical staff of, such hospitals or other health

care entities;

In summary, health care entities may query when screening applicants for a medical staff
appointment or granting affiliation, clinical privileges, and in support of professional review
activity only.

The NPDB regulations (45 CFR §60.3) define a professional review activity as “an action of a
health care entity with respect to an individual physician, dentist, or other health care
practitioner: (1) to determine whether the physician, dentist, or other health care practitioner may
~ have clinical privileges with respect to, or membership in, the entity; (2) to determine the scope
or conditions of such privileges or membership; or (3) to change or modify such privileges or
membership.” As SR did not have, nor seek to have, an affiliation with your organization,
. the query submitted by ™. :s clcarly not for the purpose of professional review.

The information contained in the NPDB is considered confidential and cannot be disclosed
except as specified in the Data Bank regulations. The NPDB confidentiality provision (45 CFR

§60.15) states:

(a) Limitations on disclosure. Information reported to the NPDB is considered-
confidential and shall not be disclosed outside the Department of Health and Human
Services, except as specified in §§60.12, 60.13, and 60.16. Persons who, and entities
which. receive information from the NPDB either directly or from another party must use
it solely with respect to the purpose for which it was provided. Nothing in this paragraph
shall prevent the disclosure of information by a party which is authorized under
applicable State law to make such disclosure.




(b) Penalty for violations. Any person who violates paragraph (a) shall be subject to a
civil money penalty of up to $11,000 for each violation. This penalty will be imposed
pursuant to procedures at 42 CFR part 1003.

The NPDB regulations and Guidebook that detail our policies are available on our website at:
www.npdb-hipdb.hrsa.gov for your reference.

Please provide written confirmation within 30 days of the date of this letter that S and its
authorized Data Bank users understand, and will abide by, the policies described in the NPDB
regulations, and will cease and desist from any future unauthorized queries. Failure to provide
written documentation will result in the deactivation of your Data Bank account ot further action.
Documentation should be mailed to:

ATTN: Cynthia Grubbs

U.S. Department of Health and Human Services

Health Resources and Services Administration

Bureau of Health Professions, Division of Practitioner Data Banks
5600 Fishers Lane, Room 8-103

Rockville, MD 20857

If you have questions regarding this matter, please feel free to contact me directly.

Sincerely,
C a Grubbs, R.N., J.D.

Director
Division of Practitioner Data Banks

ccC:

CC:
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Rockville, MD 20857

Bureau of Health Professions

ocT 04 2011

Dear-

Thank you for contacting Secretary Sebelius. Your letter was referred to the Health
Resources and Services Administration, Bureau of Health Professions for a response.
You stated that two of your organizations, which are part o
SRR, submitted National Practitioner Data Bank (NPDB) reports. Further you
explain that these reports were subsequently posted on G NENEGNGGGG_G_—_
@R Website. You wanted our assistance in investigating the matter.

SRA, the contractor for the Data Bank, contacted (NG .
and explained the NPDB confidentiality provisions. The NPDB reports were removed

from IR Web site.

You are correct that the statutes and regulations governing the NPDB do not allow
disclosure of NPDB reports to the general public. Violators of this confidentiality may
have civil money penalties imposed upon them by the Office of Inspector General (OIG),

HHS. For each violation of confidentiality, a civil money penalty of up to $11,000 can
be levied. Persons or entities who receive information from the NPDB either directly or

indirectly are subject to the confidentiality provisions and the imposition of a civil money
penalty if they violate those provisions.

If you have any further questions or need more assistance, please contact Donald Illich at
dillich@hrsa.gov. Thank you for writing.

Sincerely, :

Dt sl

Janet Heinrich, Dr.P.H., RN
Associate Administrator
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TO: Kathleen Sebelius
Secretary Health and Human Services

FROM:

Data Bank 1D Number: (SVINEENGNND

‘DATE. September 13, 2011

RE: NPDB Reports posted on (RN v <bsitc

On May 2,2011 and July S, 201 | QR completed NPDB reports regarding the suspension of privileges and

revocation of privileges o . On these same dates & copy of the individual NPDB report
was sent via certified mail to the attention o as

required.

On July 25, 2071 the*ofﬁce filed a petition for summary suspension of @}
R medical license. Identified within the petition are exhibits A and C which are the NPDB reports filed by
WIDSE. Exhibit 13 is « NPDB report filed by another facility with in our system (ISR rezerding the
suspension of his privileges at that facility. '

Last Friday our media department was contacted by a local news station to comment on the NPDB reports that were
filed along with other information surrounding this practitioner’s loss of privileges. Today we discovered that the
AG?*s Petition for Summary Suspension along with the NPDB exhibits referenced abave were "Placed on the
Professional Licensing Agenoy’s public web site for icense litigation on or soon after July 25%, The documents
can be found at the following link, 1 have also attached them to this memo:

It is felt that the posting of the NPDB reports on a website accessible by the general public violates Federal Law -
Title 1V of Public Law 99-960 as amended; Section 1921 of the Social Security Act; and 45 CFR Part 60.

While we have contacted the. ttorney General’s office and (GGG - v

yet to receive the rationale for posting these confidential documents on a public web site, nor have they assisted in
removing the NPDB reports from their web site.

Your assistance in investigating this matier is appreciated.

.
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February 24, 2010

Kristen

National Practitioner Data Bank (NPDB)
P.O. 10832

Chantilly, VA 20153-0832

RE: “Request for Clarification™ of suspected unethical & frandulent abuse of
the Data Bank’s integrity. _

Dear Kristen,

Enjoyed speaking with you today and enclosed are the documents requested.
Iinitially filled out and signed the “WllRStandardized Credentialing
Application” on 7/15/08, yet ejected that application
and thus my authorization to query the Data Bank because she objected to the
format. 1 made a special trip to her hospital (100 mile round trip) and visited
her on 7/29/08 to get her instructions on an application format that was
acceptable (see enclosed letter).

On August 7, 2008 T completely redid the application and mailed it to her
office. She accepted this application and at that time was authorized to query
the NPDB. .

My personal Data Bank query was months later on May 4, 2009.

BT WD

MAR - 1 200
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July 29, 2008

Dezr (NN

I am so glad I have finally gotten to meet you personally, today. I realize by the length of
time it has taken me to do so that you are very busy and have 2 lot of responsibility there
at the hospital. Tam sorry if I caused any discomfort for SN when I was visiting at
the nurse’s station with him. It seemed to upset you unduly and for that I am very sorry.

Thank you for your help in assisting with the completion of my staff application. As you
directed, I will have my staff pull the updated version of the standardized application
from the internet. If we have any trouble doing that, could you have one of your staff
assist me on how to get the updated form when we call and if 1 am still not abje to pull
ohé'up’ on the internet, perhaps you all can send me one.

Sincerely,
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Section Il - Standard Authorization, Attestation and Releass - continued .
pany for their acts, defamation or any other claims based on siatements made i good faith and without mafice or miscondust of such Entlty,
Agent(s) or third party In connection with the credentialing process. This release shall be in addition to, and in no way shafl limit, any cther
spplicable immunities provided by taw for peer review and credentiaiing activities.

mthisAuﬂxoﬂzaﬁon.Anestat_!onvaeiease.aummmm.bmus),mmmmmmmmm
directors, officess, advisors, counssl, and agenta. The Entity or any of its affiliates or agents retzins the right to allow access 1 tho appication
informattion for purposes of a credentialing audit 1 customers andér their auditors io the extent requirad in connection with an audit of the
mmnmpmmampmmmmwwmmwmmmmmmemmmm
ammmhmmﬁmmammbhmmwwmdmwmlamanapﬂiantfor?arﬂdpaﬂonatan&w.a
member of an Entily's medical or health care staff, or a participating provider of an Entiy. | agree to exscute another form of consent # law or

that my fallure t promptly provids another consent may be

regulation imits the application of this imevocable autherization. | understand
grounas for termination or diecipline by the Entity In accordance with the applicablo bylaws, rules, and regulations, and requirements of the
Entity, or grounds for my termination awmmammmmrmmmmmwmmmmmmmd

mﬁmm.mmmﬁmeMMadew. .
rcerﬁfymatanmmaﬂonpmﬂdedbymahnyappﬁnﬂonistue.wmandmmmmebendwhmpand belief, and that | will

notify the Entity andbr its Agent{e) within 10 days of any materal chenges to the information | have provided in my application or authorized to be
process. | understand that corrections to the application are penmitied at any time prior 1o a detsrmination

of Participation by the Entlty, and must be submitted on-line or in writing, and must be dated and signed by me (may be a written or an elestronic
signetura). | undemtand ang agree thut any materis! misstatement or omission in the application may conatitute grounds for withdrawal of the
application from conaideration; denial or revecation of Participation; andtr immediate suspension or termination of Participation. This action may

be digclosed to the Entity andbr its Agent(s).

} further acknowledge that | have read and understand the Toregoing Authorization, Attestation and Relesse, | understand and agres that a
facsimile or photocopy of this Autharization, Attestation and Relesse shall be as effactive as the origina).

’E

NAME (PLEASE PRINT OR TYPE)

4 digits of SSN or NP1 (PLEASE PRINT OR TYPE)

SR eE

Required Attachments ar Supplementa! Information - Please attach harg copyoi’mnnw documents of the following:
Copy of DEA or state DPS Controliad Substances Regstration Cartificate

[ Copy of other Contralled Dangerous Substances Regjstration Certificate{s)

X Copy of current professional lability inouranes palicy face sheot, showing expiration dates, limlis and appiicant's same
X Copies of IS W-9s for varification of each tax idantification number ussd

] Copy of workirs compensation certificate of coverage, if applicable

Copy of CLIA cortifications, if applicable

[):Coples of rediology dertifications, if applicabie

] Fopi.of DD214, recora of military service, if applicable

AR ! ‘ _ Reproduction of this form without any changes is allowed.

k

Ll s

Sovpredvy ¢ :
Notice About Certain Information Lews and Practices Periaining to State Governmental Badies (1.e. State Hospitals)
szfnwd about the information

mmmmmw.mmamma&am

f c _ . you a review or raceive copies of information about

{gxnmgf. wwmwrmmmmmmmmmmwmmmnmpmm
privacy. Under sectioMIiiJigP of the i

Information that it has about you that is incorrect. For information about the procedure snd costs for obtaini information, please contact
appropriate state gvemmentat body to which you ave submitted this application. & ’ the

With few exceptions, you are entitied to be
hospital). Under sections

¥

é?—f.

i g 201 B EE i

bl o
¥
¥
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US. Postal Service Detivery Confimation Receipt
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,ma/ﬁonal Practitioner Data Bank ' TR —
Heaithoaw Milegrity and Protection Data Bank Process Dafe: 05/04/2009
v VA 20753-0330 Page:1 of 1
sitpuiwanpdb-hipdb hrsa gov
To: AT
]
L]

From:  National Practitioner Data Bank / Healthcare Integrity and Protaction Data Bank
Re:  Rasponseto Your Seli-Query

Law 99-660, the Health Care Quallly Improvement Act of 1986, 2s amended, and the Healthcare Integrity and Protection Data Bank (HIPDB)
for rastricted se under the provisions of Ssation 1128E of the Social Seturity Act. ' ‘

| 77 7 asiphiished the NPDB as an information clearinghatss 1o collect and relazse certain information related to majpractics payment history
ana profgssional compatencs or conduct of physicians, dentists, and other llcansed heglth care practitioners. Regulstions governing the NPDB
are codified at 45 CFR part 60. Responsibility for operating the NPDB resides with the Secretary of the U.S. Department of Health and Human
Services (HHS), HRSA, Division of joner Data Banks. ‘

Sacton 1128E was esmblished by Section 221(a) of Public Law 104-191, the Heatth insurancs Porizbility and Accouniabiiity Act of 1998, as
amended. ThemmestnbﬁshodmeHlPDBtocombauraudandabussh\healminsmnneearﬂhealmwadeﬁvuyandtoﬁnpmvem
quality of patient care. The HIPDB serves as a source of fing! adverse action information on heaith care practitioners, providers, and suppliers,
The HIPDB collects and releases information refated 10 adverse licensure actions; health care-relatod convictions and xclusions
from Federal and Stats health care programs; and other adjudicated actions or decisions, Reguiations goveming the HIPDB are codified at 46
CFR Part 81. Responaiblilty for opsrating the HIPDB resides with the Secretary of the U.S. Department of Health and Human Sesvices (HHS),
Otfice of inspector General, and HRSA, Division of Practitioner Data Banks.

Reports from the NPDB and HIPDB contaln limied Summary information and showld be used in conjunction with informmation from other sowrcas
in granting clinical privileges or making employment affiliation, contracting, or llcansure decisions. The NPDB and HIPDB responss may contzin
more than one report on a particular incident, i two or more actions were taken 28 a result of & single incident (e.g., an advarse licensure action
and an exclusion from the Medicare and Medicaid programs). Tho' NFDB and HIPDB is a flagging system and a repost may be inciudsd for a
variely of resons that do not necessarlly reflect adversely on the professional competence or conduot of the subject named in the report.

All information veceived from the NPDB and HIPDB i5 considered confidential and must be used solely for the purposg for which it was
disclosed. ANY PERSON WHO VIOLATES THE CONFIDENTIALITY PROVISIONS AS SPECIFIED IN TITLE IV OF PUBLIC LAW 93-660, AS
AMENDED, IS SUBJECT TO A CIVIL MONEY PENALTY OF UP TO 11,000 FOR EACH VIOLATION. Subjects of teports who obtain
intormation about themselves from the NPDB ang/or HIPDB are pemittad to share that information with anyone they choose.

if you require additional assistance, visit the NPDB-HIPDB wab site hitp//www.npdb-hipab, hrsa.gov) or contact the NFDB-HIPDR Customer
Service Center at 1-800-767-6732 (TDD; 1-703-802-9395). Information Specialists arg availabls to speak with you weekdays from 8:30 a.m. to
8:00 p.m. (5:30 p.m. on Fridays) Eastem Time. The NPDB-HIPDB Customer Senvice Center is closed on all Federal holidays.

' %’.& Clvaty s
ool b

CONFIDENTIAL DOCUMENT - FOR AUTHORIZED USE ONLY
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Fax#: L Phona :
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CIUrg;mt ‘0 For Review O Pleasa Cotmient - DMR.pty {1 Please Recycia.
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If you do net receive a completefax, plaase contact our offica at RN

CONFIDENTIAUTY STATEMENT

' The information contained In this facsimile message is legally privileged and
conﬂdenﬁal information which Is intended enly for the use of the individual ar
entity-named above. If you have received this message in emor, please
immediately notify us by tslephone and raturn the ariginal message to us at the

address Estad above via US Postal Servida. .
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National Practitioner Data Bank DCN;
Healthcare Integrity and Protection Data Bank Process Date: 06/26/2008
P.O. Box 10832 ' For authorized use by:

Chantilly, VA 20153-0832
http:/iwww.npdb-hipdb.hrsa.gov

NPDB CHARGE RECEIPT
(THIS IS NOT A BILL - MAY NOT REFLECT FINAL

PAYMENT)

A. ENTITY INFORMATION

Data Bank Identification Number .

(DBID):

Entity Name:

Address: ' _

City, State, ZIP:

Payment Method: VISA

Account Number: et
Expiration Date: A

Cardholder's Name: | AR
Cardholder's Billing Address: NG

City, State, ZIP: o
Transaction Date: 06/26/2008

Transaction Number: o9

3. CHARGES

Date Charged: 06/26/2008

Reference Number: N18071173

Number of Subjects in Query: 1

Fee per Subject: $4.75

TOTAL NPDB CHARGE: $4.75
C. SEARCH RESULTS

Subject Name o Results Fee

S 1
o~ . npdb-mpdb.hxsa gov/servlet/HlstoncalChargeRecelptServlet"EIN—230483200 3/2/2010
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“Ras. SUCCESSFUL $4.75

Total Charge: $4.75

CONFIDENTIAL DOCUMENT - FOR AUTHORIZED USE ONLY

N

https://www.npdb—hipdb.hrsa.gov/servlet/HistoricalChargeReceipthrvlet?ElN=230483200... 3/2/2010



PRIVILEGED AND CONFIDENTIAL—RECORDS AND PROCEEDINGS OF MEDICAL
PEER REVIEW COMMITTEE

TIMELINE FOR CREDENTIALING (SR

DATE

OCCURRENCE

6/24/08

S c2mc to Medical Staff office and spoke w1th—stat1ng he
wanted to come here. When introducing himself, Jijjiiiiwcommented that she

knew him and he seemed surprised. She reminded him he had made application
several years ago. He then said yes, “they just sent applications out all over but he
didn’t have time then to come over here so he never actually came”. He was

brought to= by stated he had spoken with ik
d

and they really wanted him to come here.

6/26/08

Query to National Practitioner Data Bank.

Between
7/15/08 and
7/24/08

Original application received fromﬁon outdated 2002 form (release
dated 7/15/08 and AMA query done on 7/24/08 using 1nformat10n from application
so application received between those dates)

7/29/08

SR visitcd Medical Staff Office and conversation with
as witness wherein told by4jjthat application was

with
on old state form and he would need to obtain current form from website and
submit it. Also told that he would have to provide response to letter of 11/15/1999
when he had also made application to staff before new application would be
processed. Copy of 11/15/99 letter provided to JEENEER.

7/31/08

Current application received by fax but unable to read sections of form. Dr's
office notified by phone that fax not readable and needed to mail application form.

8/6/08

Current application received by mail with note from (ijiin Dr’s office.
Application reviewed and incomplete pages identified. Gilllp at Dr’s office
notified that Attachments E and G not completed.

8/15/08

Completed Attachments E and G received by mail. Attachment G (malpractice
claims) showed “policy limits” for amount paid on two suits.

8/15/08

Dr’s office notified by phone that actual monetary amounts paid would need to be
listed.

8/15/08

Attachment G with actual monetary amounts listed sent by fax on 8/15/08.

11/26/08

Received response letter by fax dated 11/25/08 for letter of inquiry of 11/15/99
from @EIMewith notation that it is for the 8/7/08 application. This is response

‘| that S 2s told on 7/29/08 would have to be made before processing

would begin on his application.

12/18/08

Certified letter to from regarding questions from application
with deadline for response of 1/5/09 given. Certified letter signed for by Jijjjin
Dr’s office on 12/24/08.

12/19/08

Letters to hospitals and references sent.

1/20/09

Letter from (il dated 1/19/09 in response to letter of 12/18/08. Letter was
15 days past deadline.

3/3/09

Letter 10 from m— of status of information

requested and that application is still incomplete and requesting his assistance in
obtaining needed information. Deadline of 4/6/09 given for application to be
considered at 4/7/09 Credentials Committee meeting.




3/4/09

Second requests sent to hospitals that have not answered or answers are
incomplete.

3/17/09

Letter dated 3/13/09 received from QJJin response to 3/3/09 letter from Yl

4/2/09

4/2/09

Third requests sent to hospitals that have not answered or answers are incomplete
Letter to [} from h updating him on status of application
and information received to this date and again giving deadline of 4/6/09 to be
considered at 4/7/09 Credentials Committee meeting.

4/3/09

Letter from in response to letter of 4/2/09 .

4/9/09

Letter to from otifying him his application is still incomplete
and cannot be processed and listing information still not complete. Also listed
other questions for him regarding his application and requested he review all
information provided at time application submitted and update any not current.
Requested a written explanation of why he did not list the licenses he holds or has
held in nine states rather than just the three he listed. Also notified him his
application is still pending for an additional 30 days until 5/11/09 at 9:00 am after
which the application will be withdrawn from further processing if all information
not received.

4/27/09

Letter from{ R dated 4/23/09 received in response to the 4/9/09 letter. This
letter of \SENEINEMR states the requests have been inappropriate or that @ is purely
misrepresenting facts to the committee.

4/29/09

Letter to-fromi in response to—Tener of 4/23/09 to

Again stated what information is still lacking. Reminded him
again to review application and provide any updates necessary. Also noted that-
any material omission is grounds for withdrawal or denial of application. Also
cautioned him against making allegations against staff unless he has evidence to
support the allegations. Reminded him again of deadline for application going to
committee.
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Bureau of Health Professions

SEP 3 2010

Dear (NG

Thank you for your letter requesting clarification of “suspected unethical and fraudulent
abuse of the Data Bank’s integrity.” Your letter was referred to the Health Resources and
Services Administration, Bureau of Health Professions for a response. We apologize for
the delay in our response. You believe that i N EEENJENEEEED s not authorized to
query the National Practitioner Data Bank (NPDB) on June 26, 2008 regarding your
professional records. You allege they acted incorrectly in querying the NPDB prior to
receiving the appropriate papers permitting the query.

Both you and the hospital were asked to provide certain information to the Data Banks to
determine if the hospital had overstepped its bounds by performing an NPDB query that

_ resulted in a violation of confidentiality of NPDB information. We are grateful for your
thorough reply in supplying the data we requested.

We take matters pertaining to the confidentiality of the Data Banks’ contents seriously
and we appreciate your following up on this matter. Raising this potential breech of
confidentiality almost 2 years later and one year after your notice by self-query, does not
necessarily warrant further investigation. However, we did review all of the
documentation sent by you and the hospital. According to the timeline submitted by you
and the hospital, you expressed a verbal interest in applying for a position on staff on
June 24, 2008 during your visit to the hospital. We believe the hospital acted in good
faith to expedite your application. In your response you did not deny that on June 24,
2008 you expressed your interest in joining the staff. Also, the information the hospital
received on June 26, 2008, is the same information the hospital would have received on

July 29, 2008 or August 7, 2008.

Other factors, such as outdated State forms may have caused delays in the processing of
your application, but the fact that you expressed interest in joining the staff appears to be
undisputed. The hospital timeline states your application was never completed after
multiple requests for information; therefore the query results were irrelevant in decision-

making.




Page 2

Thank you for your interest in maintaining the integrity of the Data Banks. We
appreciate your sharing your concerns with us. Your communication helps to
inform our decisions as we promote patient safety and quality in the delivery of health

care services.

Sincerely,

\

Cynthia Grubbs R.
Director
Division of Practitioner Data Banks



o

October 8, 2010

Cynthia Grubbs, RN, JD

Division of Practitioner Data Banks — Director
Bureau of Health Professions

Department of Health & Human Services
Rockville, MD 20857

RE: Suspectéd unethical & fraudulent abuse of Data Bank’s integrity by —

Dear Ms. Grubbs, |

I am still perplexed as why your response last month to my 2/19/2010 “request for clarification” was so
late in coming. You seem to have been put off by the fact that my response was almost 2 years from my
initial query. Iam fearful that you have me confused with someone else because my letter to you was in
a timely manner several months after my self-query in May 2009. I do not understand that first of all, it
took the hospital staff several months after their unauthorized query to even notify me that they had
contacted the Data Bank. After learning of their query, I contacted the Data Bank and learned that their
query had been without my consent. So the time frame does not seem to be anything out of the ordinary,
particularly since most of what we are discussing are reports that were made to the Data Bank 20 years

ago.

A verbal request for information concerning membership on a medical staff does not constitute a formal
application as you well know & in fact as [ recall the G -o!icy would not honor a verbal
request, but mandated that I formally request application materials in writing. At that point in time in
June 2008 during my initial visit, I did not receive the medical staff application and as a matter of fact
the satisfactorily completed application was not accepted by the until 2 months later in
August 2008. So your response does not even square with the information that I have given you.

To reiterate at the time of my initial inquiry in June 2008, the did not provide me with a
medical staff application form, but told me that if I had any interest to get the form off the internet and
that is where the form that was out-of-date came from. So the hospital was so lacking in diligence that
they could not even provide a perspective physician the forms they required. Certainly the D

ad set a standard that staff membership mandated a signed application by the physician before
they would begin the application process thus obligating them to abide by the same standard of
obtaining signed authorization from the physician before querying the Data Bank.

‘With all the interaction between (Sl 2nd myself over the prerequisite form, I did not receive
the correct form until August 2008 and that was the first time I was actually able to submit the
application form they require with my signature and authorization for them to submit a query to the Data

Bank regarding my status. In the meantime, (nurse ) had already



made an unauthorized query without my knowledge. Without my being able to respond to entries in the
Data Bank, it is my feeling that their unauthorized query of the Data Bank before receiving my

- application prejudiced them and caused them to drag their feet even further when they finally did receive
the correct form. Therefore your assertion “the query results were irrelevant in the decision making” is
inaccurate and contradictory to the stated mission of the Data Bank.

In the meantime, to my advantage the SR V< into receiver ship which would

adversely impact the hospital’s customers health insurance coverage and limit my ability to provide

board certified subspecialty care at their hospital. This in conjunction with the bad faith actions of nurse
evidenced by the hospital’s unethical and fraudulent abuse of the Data Bank’s integrity

resulted in my decision not to pursue a staff position at that hospital.

I am still perplexed at the nature of your response letter and as I already said — the lateness of it. You
are speaking about the lateness of my response, please explain yours. I think as a result of this, you need
to refer this letter to the next level above your office so that they can explain why this was so late a
response to my initial letter and why you seem to take the position of supporting the hospital when they
obviously spoke out of turn without having a completed application to their satisfaction.

The hospital’s assertion that the “application was never completed after multiple requests for
information” may indicate another breech of integrity and deception against your department. It is my
recollection that the hospital indeed requested responses from all past institutions whether by letter or

telephone because at the hospitals request my office had personally talked to all institutions via
telephone. These institutions affirmed their desire to comply with”equest for
information. But at those institutions dating to 20-30 years before, I was intorme that they were
obligated to retain physician records for only 5.7 years as mandated by the law, therefore I feel

comfortable that nurse i JMlhad all the information available from those institutions at her
disposal even if the response was that no data had been retained after 7 years.

Sincerely,
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Rockville, Maryland 20857

0CT 2 6 2010

DeandNP

Please accept my apologies for the lateness of the response to your initial inquiry on

February 19, 2010. This delay was due in part to a change in leadership and restructuring at the Data -
Banks. I want to also assure you that we have not confused your case with another. As stated in our
September 3, 2010 letter to you we take matters pertaining to the confidentiality of the Data Banks’
contents seriously.

You are correct that a hospital may only query at the time a health care practitioner applies for a
position on its medical staff (courtesy or otherwise) or for clinical privileges at the hospital. We do
not define what constitutes an application or when an application is initiated. You claim that it is
not the hospital’s policy to accept a verbal request to seek appointment on the staff. However, you
did proceed with a formal signed application a few weeks after expressing your intent to apply. If
you had not applied, we would have arrived at a different decision.

We find that the hospital did not use the information requested for any other purpose outside the
scope of making an employment decision.

Thank you for your due diligence in writing to help preserve and protect the integrity of the Data

Banks.
Sincerely,
st Lol
Cynthia Grubbs, RIN., J.D
Director

Division of Practitioner Data Banks



DEPARTMENT OF HEALTH & HUMAN SERVICES Health Resources and Services Administration

Rockville, Marytand 20857
Bureau of Health Professions

May 28,2010

Rosemary McGovern
Assistant Attorney General
Office of the Attorney General
P.O. Box 120

Hartford, CT 06106

Dear Ms. McGovern:

This is in response to your inquiries regarding the confidentiality provisions of the
National Practitioner Data Bank (NPDB) and Healthcare Integrity and Protection Data
Bank (HIPDB). Specifically, the disclosure and re-disclosure of NPDB and HIPDB
reports pursuant to State law. In short, it is the Health Resources and Services
Administration (HRSA) long-standing position, consistent with the statutes and
regulations of the NPDB and HIPDB, that while a reporter may disclose information
from its own files used to create NPDB and HIPDB reports consistent with state law, the
NPDB and HIPDB reports themselves are non-disclosable. A State’s freedom of
information law does not create an exception to the general rule that NPDB and HIPDB
reports are non-disclosable.

The Health Care Quality Improvement Act of 1986 (HCQIA), 42 USC 11101 et seq., the
legislation establishing the NPDB, states as follows:

Information reported under this part [to the NPDB] is considered confidential
and shall not be disclosed (other than to the physician or practitioner involved)
except with respect to professional review activity...or in accordance with the
regulations of the Secretary [providing certain entities with access to NPDB
information.] Nothing in this subsection shall prevent the disclosure of such
information by a party which is otherwise authorized, under applicable State law,
to make such disclosure. 42 USC 11137(b)(1).

The regulations implementing the HCQIA, that govern the operation of the NPDB, state
as follows:

Information reported to the NPDB is considered confidential and shall

not be disclosed outside the Department of Health and Human Services,

except as specified in §§ 60.12, 60.13 and 60.16. Persons who, and entities
which, receive information from the NPDB either directly or from another party
must use it solely with respect to the purpose for which it was provided. Nothing
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in this paragraph shall prevent the disclosure of information by a party which is
authorized under applicable State law to make such disclosure. 45 CFR 60.15(a).

The HCQIA holds that the confidentiality provisions shall not prevent the disclosure of
information by a party authorized under applicable State law to make such disclosure.
This provision applies to the information reported to the NPDB, not the information
received from the NPDB. This statutory provision was intended to allow a State
Licensing Board, which is authorized under a State law to release the information that
was reported to the Board, to continue to release the information. See H.R. Rep. No. 99-
903, at 20 (1986). For example, the HCQIA was not intended to supersede a State law
authorizing the State Medical Board to publicly disclose adverse licensure actions it
takes. Likewise, if a State had its own law mandating that medical malpractice payments
are reported to the State Medical Board and subsequently disclosed to the public, the
HCQIA would not prevent such a disclosure. However, this section of the Act does not
give a State discretion to publicly disclose information obtained from the NPDB.

As indicated in the HCQIA and the NPDB regulations, NPDB reports are considered
confidential and shall not be disclosed outside HHS except for the purpose for which the
information was provided, or as specified within the NPDB regulations. While
information received from the NPDB is considered confidential, the confidentiality
provisions do not apply to the original documents or records from which the reported
information is obtained. As a result, these confidentiality provisions do not bar or restrict
the release of the underlying documents or the information itself by the entity taking the
adverse action or making the payment in settlement of a medical malpractice claim.

Congress went to great lengths to protect the confidentiality of NPDB information by
making it available to only State licensing boards, hospitals, professional societies, and
other health care entities. Public access to NPDB information was carefully considered
by Congress, but clearly rejected. Therefore, interpreting the language of the law to
allow for State disclosure of information obtained from the NPDB to the general public
pursuant to a State freedom of information law would clearly be contrary to
Congressional intent to limit the disclosure of NPDB information.

The NPDB statute and regulations provide the HHS Office of Inspector General (OIG)
the authority to assess a civil money penalty of up to $11,000 for each violation of the
NPDB’s confidentiality provisions.

While violations of the HIPDB confidentiality provision are not likewise punishable by a
civil monetary penalty, the restrictions placed on the disclosure of reports and the scope
of the confidentiality protections is similar. The regulations implementing the HIPDB
state:

Information reported to the HIPDB is considered confidential and will not be
disclosed outside the Department except as specified in §§61.12 and 61.15.
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Persons and entities receiving information from the HIPDB, either directly or
from another party, must use it solely with respect to the purpose for which it was
provided. Nothing in this section will prevent the disclosure of information by a
party from its own files used to create such reports where disclosure is otherwise
authorized under applicable State or Federal law. 45 CFR 61.14.

As clearly stated in the HIPDB regulation above, information used by a party to create a
report from its own files is disclosable, where authorized by State or Federal law. There
is no general exemption for the disclosure of the HIPDB reports themselves (whether
created by the reporting entity or obtained from other reporters) based on State law.

The HIPDB Guidebook (http://www.npdb-hipdb.hrsa.gov/pubs/gb/HIPDB
Guidebook.pdf), a publication meant to serve as a resource for the users of the HIPDB,
provides further clarification. On page A-3 of the Guidebook it clarifies that individuals
who receive information from the HIPDB, either directly or indirectly, are subject to

the same confidentiality provisions. Further, in explaining the types of materials that are
releasable the Guidebook states:

The confidentiality provisions do not apply to the original documents or records
from which the reported information is obtained. The HIPDB’s confidentiality
provisions do not impose any new confidentiality requirements or restrictions on
those documents or records. Thus, these confidentiality provisions do not bar or
restrict the release of the underlying documents, or the information itself, by the
entity taking the adverse action.

We view any violations of the confidentiality provisions very seriously. Thank you for

your inquiry.

Sincerely,

Mark S. Pincus, M.H.S.
Acting Director
Division of Practitioner Data Banks



